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Deferring Tax Upon the Disposition of Real Estate 
Like-kind exchanges – In general 

Like-kind exchanges under Internal Revenue Code §1031 allow a taxpayer who owns appreciated real estate to defer federal 
income tax when disposing of that property and acquiring other qualifying real property.  Ordinarily, the sale of appreciated 
property results in recognition of gain and payment of tax in the year of sale.  In contrast, when real property held for use in a 
trade or business or for investment is exchanged solely for like-kind real property to be held for similar purposes, recognition 
of gain is deferred until the replacement property is later disposed of in a taxable transaction. 

Following the Tax Cuts and Jobs Act of 2017, like-kind exchange treatment is limited to exchanges of real property that is not 
held primarily for sale.  Like-kind exchanges defer tax, they do not permanently eliminate it. 

Qualifying property 
Section 1031 applies only to real property.  Any personal property transferred as part of an exchange is treated as sold 
separately and may trigger currently taxable gain.  If the taxpayer receives cash, debt relief, or other nonqualifying property, 
gain is recognized to the extent of the lesser of the realized gain or the value received. 

Both the relinquished property and the replacement property must constitute real property and must be of like kind.  Like kind 
refers to the nature or character of the property, not its quality.  As a result, virtually all U.S. real property is considered like 
kind to other U.S. real property, whether improved or unimproved. 

Under the regulations, real property includes property treated as real property under state or local law, property specifically 
listed in the regulations, and property that qualifies as real property based on all relevant facts and circumstances.  Incidental 
personal property may be included if it is customarily transferred with the real property and does not exceed 15% of the fair 
market value (FMV) of the replacement property.  

Deferred and reverse exchanges 
A like-kind exchange must be structured as an exchange rather than a sale followed by a purchase.  The taxpayer cannot 
receive or control the sale proceeds and typically must use a qualified intermediary.  In a deferred exchange, the relinquished 
property is transferred first, and the replacement property is acquired later. 

Replacement property must be identified within 45 days of the transfer of the relinquished property.  The taxpayer may 
identify up to three properties without regard to value, any number of properties with an aggregate value not exceeding 200% 
of the relinquished property’s value, or any number of properties if at least 95% of the identified value is ultimately acquired. 

The replacement property must be received by the earlier of 180 days after the transfer of the relinquished property or the 
due date, including extensions, of the taxpayer’s income tax return for that year. 

In a reverse exchange, the replacement property is acquired before the relinquished property is transferred.  An exchange 
accommodation titleholder temporarily holds title to the replacement property while the taxpayer completes the sale of the 
relinquished property, generally within 180 days. 

Holding period considerations 
The taxpayer must intend to hold both properties for business or investment purposes.  There is no fixed minimum holding 
period, except in related-party transactions.  Intent is determined based on the facts and circumstances at the time of the 
exchange. 

In related-party exchanges, tax deferral is generally denied if either party disposes of the property within two years, unless an 
exception applies.  Exceptions include dispositions due to death, involuntary conversion, or situations where tax avoidance 
was not a principal purpose of the transaction. 



As a result of H.R.1 of the 119th Congress (commonly known as the One Big Beautiful Bill Act), the estate, gift, and generation skipping tax exemptions 
amounts enacted under the Tax Cuts and Jobs Act of 2017 were made permanent.  Effective January 1, 2026, the exemption amount will be $15 million per 
person ($30 million for a married couple), with annual adjustments for inflation.  For asset transfers in excess of the applicable exemption amount and 
otherwise subject to such taxes, the highest applicable federal tax rate remains at 40%.  In addition, under different rates, rules, and exemption amounts (if 
any), there may be state and local estate, inheritance, or gift taxes that apply in your circumstances.  Please consult your own tax or legal advisor for advice 
pertaining to your specific situation.  This tax-related discussion reflects an understanding of generally applicable rules and was prepared to assist in the 
promotion or marketing of the transactions or matters addressed.  It is not intended (and cannot be used by any taxpayer) for the purpose of avoiding any IRS 
penalties that may be imposed upon the taxpayer.  New York Life Insurance Company, its agents and employees may not give legal, tax or accounting advice.  
Individuals should consult their own professional advisors before implementing any planning strategies.  These materials are prepared by The Nautilus 
Group®, a service of New York Life Insurance Company, and are made available to all Nautilus Group member agents and, as a courtesy, to select agents of 
New York Life Insurance Company.  SMRU 5018785  Exp. 12/31/2028 
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Eligible taxpayers and reporting 
Individuals, partnerships, corporations, and disregarded entities may use like-kind exchanges if all requirements are satisfied.  
Each exchange must be reported on IRS Form 8824 and filed with the taxpayer’s federal income tax return for the year of the 
exchange. 

To satisfy the 45-day identification requirement, the taxpayer may:  

• Identify up to three properties of any value, or 

• Identify more than three properties so long as their combined FMV does not exceed 200% of the relinquished
property’s FMV, or 

• Identify any number of properties, provided the taxpayer acquires at least 95% of the total identified FMV. 

The replacement property must be received within 180 days of the transfer or by the income tax return due date (including 
extensions) for the year the property is relinquished, whichever comes first.    

In contrast to a deferred exchange, a reverse exchange occurs when replacement property is acquired before the original 
property is transferred.  An exchange accommodation titleholder (EAT) holds the new property for up to 180 days while the 
taxpayer arranges the sale of the original property. 

https://secure.reged.com/AdTrax/submissionoverview/5752634

